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DECISION BY THE SWISS FEDERAL COURT CONCERNING THE INTERNA- 
TIONAL AND CONSTITUTIONAL EFFECTS OF TERRITORIAL POSSESSION 
AND THE DUTY OF A SUCCEEDING STATE TO RECOGNIZE THE CONCES- 
SIONS GRANTED BY ITS PREDECESSOR 

Historical Introduction} 

The legal foundation for this decision is as follows: The portion of 
the Rhine which separates the territory of the cantons of Zurich and 
Schaffhausen, was ever since the middle ages the cause of disputes 
between these two countries. A decision by a court of arbitration of 
1555 pronounced their reciprocal duty to leave the river in its statu quo 
and fixed the boundary, but in a manner which later gave rise to a suit, 
decided by the Federal Court in 1897, in which the people of Schaff- 
ausen claimed the whole width of the river as theirs, as they did three 
centuries ago, while the people of Zurich contended that the middle of 
the Rhine constituted the cantonal boundary. It appeared from the 
legal documents submitted to the Federal Court, that even in the seven- 
teenth and eighteenth centuries there seems to have prevailed uncer- 
tainty as to the jurisdiction over the Rhine, that both cantons exercised 
acts of sovereignty with respect to the river, and that particularly during 
the larger part of the nineteenth century, Zurich exercised actual 
jurisdiction over the southern half of the river, which in fact was in no 
wise disputed by Schaffhausen. An agreement of 1824, regulating the 
riparian rights which establishes the statu quo with respect to the river 
bed, like the decision of 1555 seems to rest equally upon the supposition 
that both states had equal rights in the river. During this period each 
canton granted concessions in accordance with its laws for works erected 
on its side of the river, reserving to the neighboring state, it is true, the 
right of protest existing under the agreement regulating the riparian 
rights. In the case of works which extended over both cantons, a 
mutual understanding was generally reached between the two govern- 
ments. One of the works, obtaining a concession from Zurich on its 
side of the river, was the pottery establishment of Ziegler Bros., whose 
water rights were extended repeatedly. 

When efforts were being made in the canton of Zurich to erect large 
power works at the Rhine-falls toward the end of eighties, Schaffhausen 
assumed a different attitude; it not only disputed Zurich's right to 

' Compare: Max Huber, Ein Beitrag zur Lehre von der Gebietshoheit an Grenz- 
fluessen, in the first volume of Zeitschrift fiir VOlkerrecht und Bundesstaatsrecht 
(1906), pp. 29-52, 159-217. 
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authorize alone any works at the Rhine-falls, but reasserted in a suit 
before the Federal Court its old claim to the whole Rhine, which had 
practically been forgotten; in the meanwhile. The Federal Court, 
which, as a court of first and last resort, adjudges all intercantonal 
disputes, decided that, though Schaffhausen was not the owner of 
the entire width of the river for the whole distance of the Rhine, it 
was such owner as to a part, notwithstanding the fact that Zurich 
had exercised jurisdiction over the southern half of the Rhine for 
about seventy years, going back to the decision of 1555 and regarding 
Schaffhausen's ownership, which it deemed recognized therein, as incap- 
able of being lost through any change in actual possession. Zurich 
accordingly has no right to exercise acts of sovereignty with respect to 
the half of the river adjoining its territory, for example, to grant other 
concessions, or to assert claims based upon existing rights, granted 
it, e. g., to the payment of water taxes. It has guaranteed this also to 
Schaffhausen through an agreement of the year 1900. Zurich can 
today acquire rights with respect to the portion of the Rhine in question, 
as against Schaffhausen only by virtue of the agreements concerning the 
regulation of riparian rights of 1824 and 1900 and under the general 
rules governing interstate rights of vicinage. 

As a result of the rejection of Zurich's claim to the ownership 
of the southern half of the river, the status of the owners of water 
works on the Zurich side was changed inasmuch as the water works 
were now in Schaffhausen territory while the possessor of the water 
sovereignty was no longer the grantor of the concession, Zurich, but 
the new sovereign, Schaffhausen. Schaffhausen which, during the prog- 
ress of the dispute with Zurich, assumed a harsher and harsher atti- 
tude with respect to the Zurich water interests in the Rhine, took the 
position that the concessions granted by Zurich were without legal 
foundation, not having been made by a competent sovereign, and need 
not be recognized by Schaffhausen. The owner of the most important 
concession on the Zurich side, the pottery manufacturing establishment 
of Ziegler Bros., in order to protect its rights, brought two suits against 
the canton of Schaffhausen in the Federal Court; it prayed (1) that 
Schaffhausen should grant it a concession in perpetuity for the quantity 
of water which it was entitled to, partly as a result of the concession 
made by Zurich, partly by reason of a contract with the water works 
company of Schaffhausen which has become since the property of the 
municipality of Schaffhausen. The city of Schaffhausen intervened in 
the suit as the legal successor of the water works company. A second 
alternative prayer was to the effect that Schaffhausen should at 
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least recognize the concessions from Zurich, i. e., that a so-called pri- 
vate right of property created through an administrative act should be 
recognized by the territorial successor. While plaintiff's first prayer, 
which does not interest us, was denied, the second one was granted. 

Argument and disposition contained in the decision of the Swiss Federal 
court in re: pottery works of Ziegler Bros., canton of Schaffhausen, con- 
cerning water rights, October 5, 1905 

1. With respect to prayer 1 of the suit, in which plaintiff claims that 
defendant should grant it a water concession of a definite description, 
and which was not finally determined by the purely procedural disposi- 
tion made by the examining magistrate, June 10, 1905, the Federal 
Court is without jurisdiction. For the granting of w^ater right con- 
cessions by a state is an act of sovereignty, and is governed by rules of 
public law, so that the refusal to grant such concession can constitute 
really only a violation of a public duty on the part of the competent 
authority, but not of applicant's private right. The prayer in question, 
therefore, cannot be submitted to the Federal Court as a court of civil 
jurisdiction by virtue of Art. 48, No. 4, 0. G.^ But it falls just as 
little within the scope of the jurisdiction of the Federal Court over suits 
in which a canton is a party to which plaintiff has appealed in its reply, 
since the Federal Court in such capacity has no jurisdiction to hear suits 
directly between private persons and cantons, resp. cantonal authorities, 
as a court of first and last resort, but only under certain circumstances as 
a court of appeal, in accordance with Art. 175, No. 3, and 178 0. G.^ 
On the other hand, prayer 2 of the complaint, which as an alternative 
prayer will take the place of prayer 1 even in the event here given that 
the latter is formally unfounded, conforms, to the requisites of Art. 48, 
No. 4, O. G., which was relied upon. Plaintiff demands in this prayer in 
fact, the recognition of the right, described in prayer 1, to use the water 
power of the Rhine for its works and its protection in accordance with 
defendant's legislation. It claims, therefore, referring expressly to the 
provision of the private law of Schaffhausen in question, a private right 
of usufruct in the flowing Rhine, which undoubtedly exceeds by far 3000 

''According to Art. 110 of the Federal Constitution suits may be brought in the 
Federal Court in matters of private law between cantons on the one side and private 
persons or corporations on the other side. 

^ An appeal might in a given case take place also on accoxmt of the violation of a 
right guaranteed by the Federal Constitution, e. g., that of freedom of trade or of 
equality (arbitrary treatment) or of a right guaranteed by the constitution of Schaff- 
hausen. 
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fr., the minimum amount required for the jurisdiction of the Federal 
Court, and according to a correct interpretation of the petition, though 
it is framed exclusively with reference to the protection of possessory- 
rights, it primarily involves the establishment of the right in question — 
its legal existence, nature and extent. Plaintiff is entitled to bring such 
action since defendant's administrative council, according to the negotia- 
tions concerning the concessions carried on with plaintiff, has not recog- 
nized the right and has threatened to hinder or to disturb plaintiff in the 
exercise of its alleged right through a notification that it will eventually 
prohibit the actual use of the water or to allow the continuance of its 
use only in its discretion. The complaint, moreover, would he also from 
the point of view of the right to possessory protection: for the threat by 
the administrative council in its discretion to put an end to existing 
conditions may very well be regarded, contrary to the argument of the 
intervener, as an existing disturbance of plaintiff's right of possession. 
The objection that plaintiff's alleged right had never existed or existed 
no longer, can, of course, not defeat, as the intervener seems to assume, 
the jurisdiction of the Federal Court, since the determination of this 
point is the very object of the litigation and by virtue of Art. 48, No. 4, 
0. G., in accordance with a general rule of procedure, the mere assertion 
of such right suffices for such determination. 

2. As to the question then, whether plaintiff's claim contained in 
prayer 2 of its complaint, which defendant disputes in toto and even- 
tually as to its extent, is well founded, the burden is on the plaintiff to 
prove the alleged right, i. e., to show a mode of acquisition binding on the 
defendant. For this purpose plaintiff, according to the statements of 
the complaint, relies in the first place upon the fact that defendant by 
reason of its tacit consent or even by reason of an active participation on 
the part of its authorities in the granting of the concession by the canton 
of Zurich to plaintiff, had recognized its right resulting from such con- 
cession, a fact which defendant was in duty bound formally to ratify by 
the granting of a corresponding concession of its own, in the sense of 
prayer 1 of the complaint. This argument, however, is clearly wrong. 
The active participation in question by the authorities of Schaffhausen 
was limited, as defendant, relying upon plaintiff's own statement of the 
case has well shown in the answer, to the granting of a river-poUce 
permit for the changes in the banks and course of the river necessarily 
caused by plaintiff's projected works based upon its agreement of May 
25, 1824, with the canton of Zurich concerning the banks of the Rhine. 
These permits, therefore, had no reference to plaintiff's water rights as 
such; they could of necessity not relate to them since at that time, it is 
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conceded, jurisdiction over the left half of the Rhine was regarded as 
belonging to the canton of Zurich and defendant, therefore, could at all 
events take no direct part in acts of sovereignty over this region, such as 
the granting of plaintiff's water right and at most indirectly as sovereign 
over the right half of the river, in the event the latter was affected also, 
which was not the case here. For the same reason the omission on the 
part of the authorities of Schaffhausen to file a protest against the 
water right concessions by Zurich cannot be regarded as a binding 
recognition nor as a personal grant of plaintiff's water rights by defend- 
ant. For inasmuch as at that time the authorities of Schaffhausen 
were not at all aware of the actual legal status of the defendant, which 
was defined only in the subsequent suit, its conduct cannot be judged 
legally upon the basis of the actual legal situation, and for that very rea- 
son, as the intervener has maintained correctly, there can be no question 
in particular as to tacit delegation of the right to grant concessions to the 
authorities of Zurich. In the second place plaintiff assumes the position 
that according to the former legislation of Schaffhausen which was in 
force at the time of the erection of the water works, a concession was not 
required for the creation of a private right of usufruct in public waters, 
and that its water right in question, therefore, in the absence of error as 
to jurisdiction over the Rhine, had been acquired by plaintiff through 
the erection of the water works. But even in this manner, plaintiff's 
title cannot be sustained. It can be derived naturally only from actual 
and really existing circumstances and not from an assumed state of 
affairs. As, admittedly, the portion of the Rhine used by plaintiff during 
the period in question was actually under the jurisdiction of Zurich, the 
question as to the acquisition at that time of private rights in that 
portion of the river will be governed by the then existing law of Zurich. 
The fact that the extension of its jurisdiction over that portion of the 
river by Zurich was adjudged later in the suit between Schaffhausen 
and Zurich to have rested upon an error of law and that the defendant 
was declared legal sovereign over the territory in question, cannot have 
as consequence that the legal acts which occurred under the sovereignty 
of Zurich and of its law are to be judged subsequently from the stand- 
point of the law of Schaffhausen, existing at that time but never actually 
appUed to them. This fact, on the contrary, could logically at most 
lead to the result that plaintiff's right resting upon the concessions from 
Zurich should be deemed null and void by reason of the incompetency 
on the part of the canton of Zurich to grant concessions, as was subse- 
quently determined, or, if it were nevertheless to be regarded as having 
been validly created, it should be deemed modified by reason of the 
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change in sovereignty at least with respect to its nature, in conformity to 
the law of Schaffhausen existing at that time. 

3. According to the above, the jfirst inquiry is whether, under the 
law of Zurich, plaintiff could have acquired at all a private right of the 
alleged sort under the concession made by Zurich. The law of Zurich 
expressed in its code of private law (sec. 485, 486 and 657) which was 
enacted in the eighteen hundred and fifties; i. e., in the period of its 
undoubted application to that portion of the river used by plaintiff — 
represents the standpoint that rivers as the Rhine, being public things 
and " meant for common use, " are indeed not subject to private owner- 
ship, but that nevertheless particular private rights of usufruct, so-called 
water rights, may be acquired therein, and the acquisition of such 
right, particularly that of exploiting water power by means of the 
erection of water-power works — which constitutes the principal form 
of such rights — is conditioned upon a governmental permit (sec. 659 
of the P. G. B.) the granting of which has at all times fallen 
within the province of the administrative council (compare in the 
chronological order of their enactment : Sec. 8, No. 6 of the law concern- 
ing industries in general and that concerning artisans in particular of 
May 9, 1832 (Off. G. S. vol. 2, pp 22 fg. ), in which such a resolution by 
the council and bearing date March 5, 1806, was confirmed — also, sec. 
of the law concerning the granting of water rights and the fixing of 
water taxes, of March 21, 1836 (Off. G. S., vol. 4, pp. 211 fg.)— also sec. 2 
of the law concerning the use of public waters and water works, of April 
14, 1872 (Off. G. S., vol. 16. 535 fg.) and finally sec. 22 of the law con- 
cerning the correction, maintenance and use of public waters (water- 
works law), of December 15, 1901 (Off. G. S., vol. 26, pp. 325 fg.) 
That a water right obtained in this manner represents a private real 
right of usufruct on the part of its owner can hardly admit of doubt — 
in view of the place assigned to sec. 486 P. G. B. in the code and its 
wording (" private rights, e. g., water rights, maybe created and acquired, 
however, Avith respect to the individual parts of public things ") as well 
as in view of the provision in sec. 33 of the water-works law of 1901, to 
the effect that water rights granted in perpetuity and without any 
reservation can be withdrawn only upon a mutual understanding between 
the parties or under the power of expropriation. It is not necessary to 
determine whether a constitutive effect is to be ascribed to the grant of a 
governmental license, or whether it is to be regarded merely as a per- 
mission to acquire such rights of usufruct by means of the erection of 
the authorized works. For under either assumption plaintiff or its 
legal predecessors have acquired under the concessions made to them by 
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the administrative council of the canton of Zurich, a real private right 
for the exploitation of the water power of the Rhine, determinable by 
such concessions and the water works erected accordingly. This right, 
moreover, must be regarded as having been granted in perpetuity, since 
by reason of its real nature a limitation as to time is not essential — 
and as the concessions do not contain such limitations — a fact 
which the canton of Zurich has implicitly recognized in its grant of 
a new part-concession to plaintiff, of May 2, 1902, in which it did not 
limit the concession, notwithstanding the fact that its new legislation 
authorizes new concessions with a limited duration only. Moreover, 
such origin of plaintiff's rights as such, is not contested seriously by the 
two opposing parties; the dispute in the main is rather as to whether the 
defendant is bound to recognize such right, in other words, whether such 
right is still existing — the intervener before mentioned contending that 
the concessions by Zurich have lapsed, which contention was brought 
forward also by defendant's representative today. 

4. If it must further be examined, therefore, whether one of the 
possible legal consequences above mentioned (No. 2, in fine) can be 
attributed to the error which was subsequently discovered and adjudged 
with respect to the sovereignty, the following must be taken into consid- 
eration: Sovereignty in its relation to individuals who are subject to it 
from a territorial or national standpoint, is essentially a de facto relation- 
ship; he who exercises sovereignty according to international law is 
sovereign over the territory and over the persons belonging thereto, 
irrespective of the fact whether the actual condition corresponds also to 
the international status of the territory or not, or in other words, whether 
the sovereignty in question exists lawfully with respect to other states. 
Even in the case of a sovereignty which from the standpoint of inter- 
national law does not exist and is lacking so-called legitimacy, even 
when all other states or some of them should expressly refuse to recog- 
nize it — think of a government which has been usurped but is being 
carried on in an orderly way — and all the more so if such sovereignty 
is generally recognized as legitimate, though under a mistake, the 
internal acts of such a sovereignty have the same effect as those of a 
government existing lawfully according to international law, i. e., the 
subjects can avail themselves of the institutions of the government 
actually controlling them whether such governments exist in conformity 
with international law or be inconsistent therewith. According to this 
theory, which prevails among the modern writers on constitutional law 
and is based upon the necessary continuity of law, the fact that in a 
given territory an actual but legally incompetent government, is replaced 
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by the rightful government, will have the same legal significance as 
has in general the passing of a territory from one government to 
another. (Compare on this point the authoritative treaties Zachariae: 
Ueber die Verpflichtung restaurierter Regierungen aus den Handlungen 
einer Zwischenherrschaft, in the Zeitschrift ftir die gesamte Staatswis- 
senschaft, 1853, pp. 79 fg., and of the newer literature: Fiore, Trattato di 
diritto internazionale publico, vol. i, no. 324, p. 216, par. 2, and Jellinek, 
Recht des modernes Staates, vol. i, p. 210, and also the decisions of the 
Franco-Chilean court of arbitration with respect to the claims of the 
creditors of the state of Peru with respect to its deposits of guano, of 
July 1901, pp. 291-292, which represent the above theory and contain 
references to their literature.) In the present case, in particular, the trans- 
fer of the left half of the Rhine, embracing mainly plaintiff's water right, 
from the canton of Zurich to the canton of Schaflhausen, by virtue of 
the decision by the Federal Court of November 9, 1897, which pro- 
nounced Zurich's sovereignty up to that time actually exercised upon 
that territory to be illegal and which in a declaratory sense attributed 
the territory in question to the jurisdiction of defendant, is to be looked 
upon as if the transfer has been effected by virtue of some constitutive 
act particularly by virtue of a voluntary cession (as was actually the case 
in the compact regulating the riparian rights of the canton in question 
of the year 1900 with respect to a larger cession of territory than that 
called for by the decision of the Federal Court), i. e., as a transfer from 
the legal sovereignty of Zurich to that of Schaffhausen. Consequently, 
the transfer is governed by the ordinary principles applicable to the 
international succession of states, which plaintiff has advanced in its 
reply simultaneously with the already refuted line of argument con- 
tained in the complaint, and which, moreover, would have to be applied 
by the judge ipso facto to the case. According to these principles the 
law of the state assuming sovereignty simply takes the place of that of 
its predecessor with respect to the territory affected by such change of 
sovereignty, and in such a way that the public law of the former is 
applicable immediately to all relations, while existing private rights, on 
the other hand, so far as they are not inconsistent with the new public 
law, are not affected by the new private law in their nature and substance 
but are subject only to its rules concerning the alteration and loss of 
private rights (comp. Zachariae, particularly p. 95 and of more 
recent date particularly Max Huber, Staatenzuksession, sec. 3 (No. 23 
fg.) pp. 18 fg.. No. 93 pp. 59-60, and No. 218 pp. 149-150). The objec- 
tions raised particularly by the defendant against this view of the law 
cannot prevail. If the defendant wishes to adduce the theory with 
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respect to mistake in the formation of an ordinary contract in order to 
establish the invalidity of the concession made to plaintiff by Zurich 
under a mistaken supposition, it will fail, leaving out of question the 
correctness of the analogy, for the reason that according to such theory, 
defendant at all events, as an outside party, and it so designates itself, 
is incompetent to avail itself of the error in question between plaintiff and 
the canton of Zurich, since such error would cause by no means the 
absolute nullity of the transaction. The rules of the civil law: nemo 
plus juris ad alium transferre potest qunm ipse hdbet, and resoluto iure 
concedentis resolvitur jus concessum, leaving out of question again the 
above expressed doubt are clearly not applicable to the granting of a 
concession, a transaction falling within the domain of public law, for 
the reason that both have in view the derivation of the transferee's right 
from an equivalent right possessed by the transferrer, i. e., the transfer of 
an existing right, while plaintiff's alleged right in this case was created 
only in one way or another through the concession, and consequently 
was not transferred as such from a state to an individual. It would 
follow from such arguments that as a result of the judgment of the 
Federal Court, plaintiff's water works would have to be regarded as being 
without the pale of law and thus exposed to the arbitrary action on the 
part of the authorities of Schaffhausen, a situation which assuredly 
would not be consistent at all with the legal need of modern states and 
the community of nations. 

5. The view entertained particularly by the intervener, that the 
private right conferred upon plaintiff by the concession from Zurich 
had lapsed, because the canton of Zurich had assumed the obUgation 
toward the defendant to cancel such concessions in the public books, is 
without any foundation at all. For this matter of cancellation, which, 
moreover, according to plaintiff's statements has not as yet taken place, 
involves without question a purely formal act, by means of which the 
local registration of plaintiff's water rights is to be brought into har- 
mony with the legal situation, which is now defined, but their substance 
is not to be affected or disturbed. The only question now is whether 
such right can continue to exist under the law of Schaffhausen in accord- 
ance with the above considerations. No express rule of the public law 
of Schaffhausen which would be opposed to the existence of such a pri- 
vate right has been proved. The provision of sec. 701 P. G. B.,in partic- 
ular, essentially a provision of public law, according to which no rea 
property can be charged with a perpetual easement, cannot be invoked 
since the question in this case does not involve the burdening of a piece 
of real estate belonging to an individual, but the restriction of the com- 
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mon use of a public thing by means of a private real right of usufruct. 
On the other hand the law of Schaffhausen without question recognizes 
private rights of usufruct in perpetuity in public waters — which are 
governed legally by rules patterned after the legislation of Zurich (comp. 
sec. 605 fg., P. G. B. of Schaffhausen) for the defendant itself admits 
such to be the nature of those water rights dating from olden times and 
generally springing from feudal tenures, which are entered in the ground 
book as parts of the adjoining property. As long as such rights exist, 
they may rest upon one title or another, there can be no question at 
least as to the illegality of such legal institutions by reasons of the public 
law of Schaffhausen. Moreover, private water rights in perpetuity 
based upon actual concessions are not unknown in the legislation of the 
canton sued; for example the right granted to the water works company 
of Schaffhausen by the joint grant from Zurich and Schaffhausen for 
the older (upper) works was originally not limited in time and was 
limited in duration only at the time of the subsequent consolidation of 
the concessions for the older works with those for the newer (lower) 
works, erected in the eighteen hundred and eighties — a change which, 
as plaintiff has correctly mentioned in the reply could be effected only 
with the cooperation, i e., the consent of the new owner of the works, of 
the present intervener. The legislation of Schaffhausen, with respect to 
water rights corresponds on the whole with the enactments by Zurich; 
the law of Schaffhausen concerning public waters of January 19, 1874, 
which existed at the time of the change in sovereignty in question and is 
still in force coincides in all material respects with the law of April 14, 1872 
(see No. 3 above), existing in the canton of Zurich at the time of its 
enactment and the latter contains as little, as do the general codifications 
of their private law, any provision restricting the duration of the water 
rights granted, so that such a limitation at all events is not mandatory 
law. The circumstance, that the modern practice of the authorities of 
Schaffhausen making such concessions, in conformity, to the modern 
tendency, expressed in the very recent water-works law of December 15, 
1901, which aims at a definite Umitation of all water rights as to time, 
is unable of course to change the result. 

6. As a result of the foregoing considerations it follows that defend- 
ant must recognize the private right of usufruct in the Rhine belonging 
in perpetuity to plaintiff by virtue of its concessions from Zurich, both 
as to its legal existence and substance and according to its own legislation, 
in the sense that it is subject with respect to its continuance to the rules 
obtaining generally as to private rights, and that as a right of usufruct 
in public waters it is subject also to the provisions of the public law 
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applicable concerning state supervision, water taxes, etc., a fact which 
plaintiff evidently intends to admit expressly in the reservation con- 
tained in its prayer 2, which, however, was not stated in sufficiently 
general terms. As to the extent, the quantitative extent of this water 
right, it is to be measured, as shown above, by the terms of the conces- 
sions, respectively by the water works erected and used in accordance 
with such concessions. A determinination in exact figures of the quan- 
tity of water, which may be used rightfully, cannot be ascertained from 
the above with certainty, contrary to plaintiff's contention. For both 
concessions of the years 1831 and 1833 describe merely the works to be 
erected and the new concessions of July 2, 1891, Ukewise speaks in its dis- 
position only of "the changes made by reason of the new works of the 
water works company" in plaintiff's water works and mentions the 
quantity of water of 4500 liters per second, claimed by it in this action, 
and guaranteed to it per agreement of February 18, 1888, by the water 
works company of Schaffhausen, only in connection with a statement 
of such agreement, so that there can be no question of an express stipu- 
lation in the concession with regard to the quantity of water. It should 
suffice, however, to adjudge this point on principle, leaving it to the 
parties to reach an agreement as to the exact quantity or to have it 
determined in a new proceeding in conformity with expert testimony to 
be taken therein. 

Disposition 

1. Prayer 1 is not considered. 

2. Prayer 2 is approved in the sense that the defendant, the canton 
of Schaffhausen, is adjudged bound to respect plaintiff's water right on 
the left banks of the Rhine at Fliirlingen, granted to plaintiff by the 
authorities of the canton of Schaffhausen, as one given in perpetuity and 
in extent measured by the concessions from Zurich.* 

Legal opinion of Professor Max Huber in the Preceding Case on the 
Jurisdiction over Boundary Rivers 

By the decision of the Swiss Federal Court of November 9, 1897, it was 
finally estabUshed that the canton of Schaffhausen had no jurisdiction 
over the southern half of the Rhine at the water-falls. The court did 
not define the respective rights of Schaffhausen and Zurich with respect 
to the use of the falls. Zurich, being anxious to exploit the water 

* The above case is translated from the first volume of the Zeitschrif t fur Vslker- 
recht und Bundesstaatsrecht (1906), pp. 275-283. 
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power, asked Prof. Max Huber for an opinion, which, because of its 
general interest, was published in the Zeitschift filr Volkerrecht und 
Bundesstaatsrecht, No. 1, pp. 29-32 and in No. 2, pp. 159-217. After a 
very extensive consideration of the Swiss federal law, the Swiss cantonal 
law and the general principles of international law having a bearing upon 
this question, the author states the following conclusions: 

1. The decision of the Federal Court of November 9 is unassailable 
and therefore also the boundary rights established by it with respect to 
the whole distance of the Rhine between Zurich and Schaffhausen. 

2. The river is divided realiter between the two cantons by a middle 
line and each canton has unrestricted Jurisdiction over one half. 

3. As the intercantonal jurisdiction over the Rhine-falls is not 
defined by federal law nor by intercantonal agreements, it is to be deter- 
mined in accordance with the general rules of international law for the 
interpretation of which the following principal sources must be con- 
sidered: the decisions of the Federal Court, the practice of the cantons of 
Zurich and Schaffhausen with respect to the exercise of jurisdiction over 
the Rhine, the principles of the private law of Zurich and Schaffhausen 
and the practice of the federal authorities with respect to jurisdiction 
over the Rhine, where it forms the international boundary. 

4. The writers on international law have not developed a doctrine in 
regard to jurisdiction over international rivers, in particular in regard to 
rivers which are divided in the middle. The rules must be derived from 
the general principles of the law of vicinage. 

5. The text-writers, the practice of courts, and particularly the inter- 
cantonal and international practice agree on the whole that each riparian 
owner has on principle full control over one half of the river and, therefore, 
may grant concessions for works located exclusively on its side, but that 
the adjoining state has an international right of protest, which cannot 
be lost through conflicting private rights, against all measures which may 
affect its territory injuriously. Joint action, though not a joint granting 
of concessions is necessary in all cases where a single establishment 
affects both territories with respect to rights in the river both riparian 
states stand upon an absolute equality. 

6. Co-ownership or joint ownership cannot be presumed because it 
conflicts with the principle of territorial sovereignty. 

7. In the case of a division of the river realiter as well as in case of 
joint ownership or co-ownership, every use of the river which may be 
regarded as a normal or customary one according to the conditions 
existing at that time, representts a jiis qitaesitum on the part of the 
riparian states. The granting of water concessions, resp. the granting of 
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permissions to draw water from the river for a certain distance is but a 
normal form of exercising jurisdiction over the river. 

8. On principle, the two doctrines, (1) that of absolute territorial 
sovereignty, and (2) that of the right to the absolute inviolability of a 
territory with respect to influences from other states — ^which doctrines 
may possibly come into collision and very often lead to collision because 
of the flowing nature of water — apply both to land and rivers. 

9. A state can protest against such influences only as are directly or 
indirectly prejudicial to its rights are unlawful. 

10. The riparian states are mutually bound to maintain the physical 
integrity of the neighboring banks, i. e., of the river banks. 

11. Fishing interests as such are protected by international and 
federal law; in nowise could Schaffhausen, even if it had a fishing 
servitude under international law as to a part of Zurich's half of the 
Rhine, prohibit the erection of water works on the Zurich side. 

12. Import.ant interests of navigation cannot be injured by a work 
at the Rhine-falls, and the treaty of 1837 does not confer a right to 
navigation as such, but only a right to its undisturbed enjoyment by 
the members of both cantons, in so far as navigation is actually or legally 
possible. 

13. Schaffhausen can ask of Zurich at most, that the Schaflhausen 
owners of water rights shall not be disturbed in the previous enjoyment 
of their water rights by any works on the Zurich side, nor that they 
otherwise be caused to suffer material damage. As these rights have 
been regulated by the interested parties already by contract, a protest by 
Schaffhausen based upon more ancient water rights is impossible in this 
case. 

14. The portion of half the available power belonging to the canton 
of Schaffhausen and not used by it can be claimed by Zurich only if 
Schaffhausen does not utilize it within a reasonable time, resp. fails to 
utilize it for a sufficient legal reason. 

15. No protest is possible on the part of private persons or in their 
stead by the canton of Schaffhausen by reason of any alleged interests 
in the maintenance of the Rhine-falls as a wonderful work of nature. 

16. On the other hand, the state of Schaffhausen as such, has a legal 
interest in the maintenance of the Rhine-falls as a wonderful work of 
nature. This interest, however, has no precedence over the rights to use 
the river in other ways. 

17. Schaffhausen can assert its right to the maintenance of the 
Rhine-falls as a wonderful work of nature only so far as the half of the 
Rhine on the Schaffhausen side is affected injuriously by water-power 
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works on the Zurich side. A protest against a mere optical, aesthetic 
effect, i, e., against a change merely affecting Zurich territory will lie 
under no circumstances. For that reason it seems permissible to divide 
the river in the middle by means of a dam. 

18. There are no scales for measuring the different modes of exercis- 
ing sovereignty over a river and international law does not recognize a 
procedure analogous to that of expropriation. Each state has a right to 
share each mode of enjoyment equally with its neighbor. If different 
modes of enjoyment on the part of the two riparian states collide, each 
mode of enjoyment is entitled to equal protection. The sacrifice of an 
unimportant interest of one in favor of more important interests of 
another could be asked at most, if considerations of equity should 
demand it. In the collision of the interests of Zurich and Schaffhausen, 
we are concerned with, a collision of rights relating in part to the northern 
half of the river, in part to the southern half. As far as Schaff hausen's half 
is concerned only collisions caused by physical influences can be legally 
taken into consideration and even then only so far as they are a result of 
a violation of the principles of equality on the part of both riparian 
states. There seems to be no such collision in this case. There is like- 
wise no collision of rights on the Zurich half of the river, since Schaff- 
hausen possesses no rights there, inasmuch as a state can have rights out- 
side of its territory only by virtue of a special title which is lacking here 
and Schaffhausen's so-called aesthetic interests cannot be deemed 
legal rights. In the event of the recognition of Schaffhausen's claim to 
the whole Rhine-falls, Schaffhausen could ask of Zurich only the same 
moderation in the use of the falls as it has observed itself with reference 
to its half of the river. 

19. The drawing of water, now taking place at Neuhausen, repres- 
ents no international individual j-us qtiaesitum, which would not pro- 
hibit a further drawing of water. If, however, in view of other interests 
a further drawing of water is prohibited or at most a smaller amount 
than that now taken by Schaffhausen, were allowed, Zurich may 
charge Schaffhausen, if it will not divide the river in corpore, a tax for that 
portion of the whole available power belonging to it by virtue of its title 
to one-half of the river, and in addition it could recover of Schaffhausen 
damages for the indirect benefit which it has lost, inasmuch as half of the 
power could not be used on Zurich territory. 

20. The territory covering the Rhine-falls can be regarded consti- 
tutionally as national property at most in the sense of fiscal property of 
the confederation. 

21 . In case of water works whose premises cover merely the territory 



DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 249 

of a single state, only the state of their situs has jurisdiction over the 
applicants for concession, resp. grantees of concessions. The right to 
protest against such works, resp. against their effect upon the adjoining 
territory is always a matter concerning exclusively the respective states 
in the absence of express or tacit agreement to the contrary. 

22. Neither international law nor any other law applicable in any 
way to the determination of the question of jurisdiction over the Rhine 
between Zurich and Schaffhausen require the consent of one riparian 
state to the works erected on the territory of the other as an absolute 
condition precedent; there is a right of protest only, the Federal Court 
deciding as to its reasonableness and extent. 

23. Since the concessions granted by a state, resp. the private rights 
acquired under them do not conflict with the international rights of other 
states, the only correct mode of proceeding must be deemed to be to 
submit to the neighboring state the plans of all works against which 
protest on its part seems possible before the definite granting of the con- 
cession so as to give it an opportunity to file such protests if desired. 
Changes in the plan submitted must be made within a reasonable time. 

24. If co-ownership with regard to the river or to the water could be 
assumed, the rules of law governing its use would be the same on the 
whole as those given where there is a division realiter. 

25. The Federal Court in its jurisdiction over suits between cantons 
can decide all disputes resulting from a collision of sovereignty over 
boundary rivers. 

26. The Federal Court cannot refuse to assume jurisdiction on the 
ground that there are no rules governing the intercantonal jurisdiction 
over rivers. 

27. The Federal Court decides as to the validity and extent of pro- 
tests and in the case of co-ownership or joint ownership it would be com- 
petent to supply a consent wrongfully withheld.' 



'Zeitschrift fur Volkerrecht und Bundesstaatsrecht (1906), pp. 213-217. 



